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Blind faith in the justice system might lead one to assume that a trial in which constitutional rights are preserved would necessarily result in a just verdict. In other words, if a court protects the accused's constitutional rights, then no innocent man will ever be wrongly convicted. As a result of new technology (especially DNA testing), however, it is well recognized that innocent men and women are recurrently incarcerated and convicted even in the absence of factual or constitutional error. For the first time in history, the Supreme Court of the United States has come close to recognizing this reality.
On August 17, 2009, Troy Anthony Davis's freestanding innocence claim, unattached to any constitutional error or unreasonable application of federal law, was remanded by the United States Supreme Court to the Georgia district court for hearing and determination.' The Supreme Court, however, did not release the district court from the restrictions of the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA), on an "unreasonable application of clearly established Federal law." 3 Current case law and federal law are ill equipped to equitably cope with compelling claims of actual innocence. Habeas corpus jurisprudence, particularly AEDPA, is a haze of misleading obstacles for a petitioner with an actual innocence claim. In short, because Davis's innocence claim is unaccompanied by any other constitutional problems or errors in his trial, the federal courts' hands may be tied by AEDPA in taking action on his claim. Davis's innocence claim is convincing and forceful. Yet AEDPA is drafted in a manner that presumes that a trial devoid of any constitutional error or violations of federal law will never result in the conviction of an innocent person. Presently, a habeas corpus petitioner claiming actual innocence must plead an independent constitutional error or error of federal law in addition to the innocence claim. 4 Such a rule is imprudent because the execution (and arguably incarceration) of an innocent individual undoubtedly violates the Constitution. Specifically, executing a factually innocent person violates the Eighth Amendment's prohibition against cruel and unusual punishment. 5 As such, any petitioner presenting a colorable claim to actual innocence per se has satisfied any requirement to offer a claim of a violation of federal law or constitutional error. The Supreme Court in Davis could have explicitly found that Davis's freestanding innocence claim met the requirements of AEDPA because of the potential Eighth Amendment violation. The Davis opinion is, however, silent regarding the Eighth Amendment. 6 The merits of finality and comity must come second to the avoidance of the supreme injustice of the execution of an innocent person. Nevertheless, the virtues of finality are not vacant. The remedy of the writ of habeas corpus is equitable relief at its core. The defendant seeking a hearing upon a writ is no longer cloaked with the presumption of innocence because AEDPA requires petitioners to show clear and convincing evidence of their innocence. 7 This standard promotes finality and will not overextend the federal judiciary or open never-ending petitions for habeas corpus.
We will examine the extent of wrongful convictions and the procedural paradox that complicates any actual innocence claim. Specifically, statutes attempting to insulate petitioners from constitutional errors or the misappropriation of law fail to provide adequate safeguards against wrongful convictions. DNA evidence and new technologies are exposing more and more wrongful convictions every day, revealing innocent individuals who have had fair and impartial trials. We will then review Troy Davis's case. Davis is a compelling example of a case in which all constitutional errors (other than his actual innocence) have been resolved and what is left is the glaring conclusion that he very well might be innocent and on his way to execution. This article considers how the state and appellate courts may have resolved Davis's motions as well as Davis's second or successive writs under AEDPA, and explains why AEDPA presents obstacles to petitioners asserting actual innocence. This article also recommends to the federal district court mechanisms under AEDPA that will provide Davis with relief. Specifically, assuming it finds Davis's claim of innocence convincing, the federal district court may: (1) find pursuant to section 2254(d)(2) of AEDPA that the Georgia Supreme Court's decision was based on an unreasonable determination of facts because it failed to provide Davis with an evidentiary hearing despite volumes of new evidence; or (2) find that to deny Davis a remedy in the face of a persuasive claim to innocence would constitute an unconstitutional suspension of the writ of habeas corpus; or (3) find that the Georgia Supreme Court's decision was contrary to clearly established federal law, as determined by the Supreme Court of the United States under section 2254(d)(2) of AEDPA. Particularly, to execute an innocent person would violate clearly established federal law. The right to be free from wrongful execution pervades the justice system, the Constitution, and the individual rights on which the whole of criminal law rests. The prohibition against executing the innocent is also found more definitively in the Eighth Amendment's right against cruel and unusual punishment. 8 To execute a person with a compelling claim to innocence would also shock the conscience sufficiently to violate substantive due process.
Troy Davis has been on death row for over eighteen years. 9 There is no physical evidence against him. The murder weapon was never found. The only evidence against him consists of witness testimony. Seven of the nine witnesses recanted-most citing police pressure or coercion. One of the only two non-recanting witnesses is suspected of the murder himself and reportedly confessed to the murder. 10 Troy Davis has never been provided an evidentiary hearing-until now." Will the federal court interpret the law (AEDPA) as denying Davis relief because Davis is not claiming that the state court made an unreasonable applica-8. See tion of federal law other than interpreting his claim to innocence as not sufficiently credible to warrant relief? Under AEDPA, can a person be executed based on a subjective but unreasonable state court assessment of facts regarding guilt or innocence when a federal court, even the Supreme Court, disagrees with that assessment? Federal review of state court factual findings is not prohibited under AEDPA. 12 Federal courts may find themselves positioned to reconsider the longstanding practice of hesitating to review state court factual findings. The consequences of such hesitation become apparent with the federal courts' refusal to review state courts' factual findings (in the name of federalism and finality) resulting in the incarceration and even execution of innocent individuals.
II. THE EXTENT OF WRONGFUL CONVICTIONS
Is what we know about wrongful convictions simply an interesting but infrequently encountered problem? In his 2006 concurring opinion in Kansas v. Marsh, Justice Scalia stated:
It is a certainty that the opinion of a near-majority of the United States Supreme Court to the effect that our system condemns many innocent defendants to death will be trumpeted abroad as vindication of these criticisms. For that reason, I take the trouble to point out that the dissenting opinion has nothing substantial to support it. It should be noted at the outset that the dissent does not discuss a single case-not one-in which it is clear that a person was executed for a crime he did not commit.' 3 AEDPA is worded so as to limit the federal courts' role in protecting defendants against constitutional error and misapplication of the law. Justice Scalia is comfortable with this role for AEDPA because he believes that these protections alone protect the innocent from wrongful convictions.' 4 Yet the data relating to wrongful convictions lead to the inescapable conclusion that once any constitutional or legal error has been corrected, wrongful convictions do still result. Not only do they occur, but they occur in statistically significant numbers. Nevertheless, AEDPA clothes state court findings of fact with a presumption of cor- 
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[Vol. 64:1279 rectness and restricts federal court's power to correct wrongful convictions. Would Justice Scalia assert that the federal judiciary cannot be expected to correct human error, even human error that results in the government-sanctioned and government-implemented execution of a human being?
Justice Souter, in his Marsh dissent, noted that from 1977 to 2000, in Illinois, thirteen prisoners sentenced to death had been released after several of them were "shown to be innocent."" 5 All thirteen had "relatively little solid evidence" connecting them to the crimes. I 6 During that same period, Illinois executed twelve defendants.' 7 Souter even observed that Illinois had "wrongly convicted ... more capital defendants than it had executed."' 8 Ultimately, individuals are wrongfully incarcerated, even those facing the death penalty and those who had fair and constitutionally sound trials.
What we do know about wrongful convictions is only "the tip of the iceberg."' 9 There have been at least 250 individuals exonerated postconviction by DNA; seventeen of these individuals were sentenced to death prior to their exoneration and release." 0 It is notable that DNA samples are available in only five to ten percent of all felony cases. Additionally, not every biological sample is tested. 2 2 Consequently, the wrongful convictions of which we are aware are only a small fraction of the existing number of wrongful convictions. Some experts estimate that wrongful convictions may amount to as many as five percent of all convictions each year. 23 In the first eighty-two DNA exonerations, mistaken eyewitness identification was a factor in more than seventy percent of those cases, making it the leading cause of wrongful convictions in DNA cases. 28 The current law surrounding suggestive eyewitness identifications uses a due process analysis alone. 33 The Biggers Court enumerated five factors to determine if a suggestive identification is reliable: (1) the witness's opportunity to view the suspect; (2) the witness's degree of attention; (3) the accuracy of the description; (4) the witness's level of certainty; and (5) the time between the incident and the confrontation, i.e., identification. 34 In fact, the more suggestive an identification procedure is, paradox- ically, the more reliable a witness will appear. 35 For example, if an identifying witness is advised immediately after a lineup that she identified the suspect, she will report a higher level of confidence in her identification. 36 This report of confidence satisfies one of the Biggers factors and will indicate reliability of the identification to a court when, in truth, it may only be a reflection of the suggestion in the lineup procedure. 37 In fact, suggestive identification procedures result in witnesses giving responses that indicate greater reliability of the identification on all five of the Biggers factors. 3 8 Consequently, the current law permits, not infrequently, mistaken eyewitness identifications into evidence. 39 How frequently this occurs is difficult to ascertain. What we do know is that eyewitness identification testimony compels juries to convict. 4° Up to eighty percent of the time, jurors believe witnesses who make eyewitness identifications, regardless of whether the witnesses are correct.
41
On review, a federal court will not find constitutional error or misapplication of the law, despite the fact that the defendant may have been convicted on the basis of mistaken eyewitness testimony. An individual convicted on the basis of mistaken eyewitness testimony will have no remedy unless the witnesses recant or he falls within the five to ten percent of cases with available biological evidence for DNA testing. 42 Defendants who face mistaken identification, police-coerced confessions, and faulty forensics may have constitutionally "fair" trials yet be factually innocent. 4 3 One recent article examines 137 convicted felons who had been exonerated by later DNA testing. 4 All had been convicted at trial using a reasonably wide range of false but "inculpa- 66 The police had no leads until the following day when "Red" arrived at the police station. 67 "Red" stated that he was present at the shooting and claimed that Davis was the shooter. 68 "Red" was accompanied by his attorney at the police station. 69 From that point forward, all police investigation focused on Troy Davis and exclusively Troy Davis."
A Georgia jury convicted Davis for the murder of MacPhail and sentenced him to death. 7 ' The Supreme Court of Georgia affirmed his conviction and death sentence. 7 2 Subsequently, his state habeas corpus petition was denied, and its denial affirmed. 73 Davis then filed his first federal habeas corpus petition, asserting Giglio, 74 Brady, 75 and Strickland 6 violations. 7 7 Davis did not raise these constitutional violations in state court; therefore, he confronted a procedural bar to raising these claims. 7 8 In order to overcome the procedural bar, Davis asserted actual innocence pursuant to Schlup v. Delo. 79 The merits of Davis's innocence claim were not substantively considered; they served solely as a procedural gateway to open the door for his constitutional claims. 8 " Davis's constitutional claims were denied. That decision was affirmed. 8 Thereafter, Davis filed "an extraordinary motion" for a new trial in state court, offering newly discovered evidence. 8 2 Davis presented an unusually large amount of new evidence. Yet it is important to note that it was not the first time that Davis had pled the evidence. In Davis's first federal habeas petition, he documented the new evidence in claiming his innocence. The Eleventh Circuit made it clear, however, that Davis had not made a substantive claim of innocence, but a procedural one. 83 His pleading of innocence in the first federal habeas petition was made for purposes of opening the door for the merits of his constitutional claims to be heard. This new evidence included:
(1) seven affidavits containing recantations of eyewitnesses who testified at trial; (2) three affidavits averring post-trial confessions to the murder by... "Red" Coles... ; (3) several affidavits of persons who had not previously testified who were either present at the scene of the murder or in the general area immediately following the crime; (4) two expert affidavits addressing ballistic evidence and eyewitness identifications; (5) affidavits of jurors; and (6) a general cache of additional affidavits. 84 The state trial court denied the motion for a new trial. The Supreme Court of Georgia granted Davis's application for discretionary appeal, but ultimately affirmed the trial court's order denying his extraordinary motion for a new trial. 85 The court rejected the affidavits based on the lack of credibility generally afforded recanted testimony, stating that "[t]rial testimony is closer in time to the crimes, when memories are more trustworthy. Furthermore, the trial process itself, including public oaths, cross-examination, and the superintendence of a trial judge, lends special credibility to trial testimony. 86 The Georgia Supreme Court was influenced by the fact that one original eyewitness had not recanted his testimony. 8 7 This eyewitness was "Red" Coles-the same "Red" Coles accused of being the shooter in affidavits. 8 8 The Georgia Supreme Court used the standard that the new evidence must be "so material that it would probably produce a different verdict" at trial, and the court found that Davis's new evidence did not meet this standard. 89 The court's opinion overlooks that, after presentation of Davis's current evidence, of the nine original trial witnesses, only two eyewitnesses remained that 82 identified Davis. 9 " Of the two remaining witnesses, one is "Red" Coles-a suspect himself. 9 Three affidavits state that Coles confessed to the killing. 92 No one at this time contends that Davis confessed to the murder. 93 The second non-recanting witness is Steve Sanders who admitted to the police that he would be unable to identify the shooter. 94 Steve Sanders only identified Davis two years later at trial. 95 Affidavits of the recanting witnesses recount pressure from the police to finger Davis. 9 6 Following the Georgia Supreme Court's denial, the Georgia State Board of Pardons and Paroles rescinded its stay of execution and denied clemency for Davis. 97 It stated that "[a]fter an exhaustive review of all available information regarding the Troy Davis case and after considering all possible reasons for granting clemency, the Board ... determined that clemency is not warranted." 9 8
Subsequently, Davis filed a second federal habeas corpus petition in the United States District Court, and the district court's denial was appealed to the U.S. Court of Appeals for the Eleventh Circuit 9 9 In what the Eleventh Circuit deemed an "actual innocence plus" requirement, Davis's freestanding innocence claim was denied under section 2244 of AEDPA.'° The court unequivocally declined to interpret Herrera v. Collins'°' as permitting a freestanding innocence claim on federal habeas review. Quoting Herrera, the court in Davis noted "'for the sake of argument in deciding [the] case, that in a capital case a truly persuasive demonstration of 'actual innocence' made after trial would render the execution of a defendant unconstitutional .... 2 The court noted that claims of actual innocence based on newly discovered evidence have never been recognized absent an independent constitutional violation in the lower court's proceeding.' 013 The Eleventh Circuit found that Davis's claim did not meet the Second, the Eleventh Circuit looked to the requirements of subsection (ii), which states that a petitioner must "establish by clear and convincing evidence that, but for constitutional error, no reasonable factfinder would have found the applicant guilty of the underlying offense.""' The court found that this requires a showing of clear and convincing evidence of actual innocence in addition to an independent constitutional error." 2 The court used a literal reading of the statute, going as far as to substitute the words "that petitioner is innocent" for "constitutional error" in order to demonstrate that Congress did not intend for actual innocence to suffice for the requisite constitutional error.
1 3 The court contended that if "actual innocence" met the "constitutional error" requirement of section 2244(b)(2)(B)(ii), then the statute would need to read: a petitioner must "establish by clear and convincing evidence that, but for the fact that the applicant was actually innocent, no reasonable factfinder would have found the applicant guilty of the underlying offense." ' 1 4 The circuit court pointed out that such a reading of the statute is nonsensical because a defendant is not found "not guilty" but for his actual innocence; rather he should be found not guilty specifically because of his innocence.
1 5 However, such a literal analysis defies common sense because it is absurd to assert that the execution of a factually innocent individual is not error. Playing word games with statutes proves to be a risky business when the issue at hand is the potential execution of an innocent human being. It is fundamentally contrary to the nature of the equitable relief contemplated by the habeas writ to interpret its application with such rigidity. "The very nature of the writ demands that it be administered with the initiative and flexibility essential to insure that miscarriages of justice within its reach are surfaced and corrected." 6 As Judge Barkett comments in her dissent:
AEDPA cannot possibly be applied when to do so would offend the Constitution and the fundamental concept of justice that an innocent man should not be executed. In this case, the circumstances do not fit neatly into the narrow procedural confines delimited by AEDPA. But it is precisely this type of occasion that warrants judicial intervention. 117
Yet the majority proceeded to conclude that, even if AEDPA contemplated actual innocence as the type of constitutional error adequate to permit the court to consider the merits of the petitioner's claim, Davis's new evidence was insufficient to meet the clear and convincing standard." ' 8 This is conceivable only because the circuit court patently ignored all of Davis's new evidence except one witness's affidavit, which was not presented in his first federal habeas.' '9 Even on equitable grounds, the Eleventh Circuit found all of Davis's evidence insufficient to raise a concern that they were possibly sending an innocent man to his death. where a petitioner asserting actual innocence confronts procedural barriers.1 2 0 Schlup filed a federal habeas petition alleging ineffective assistance of counsel because his trial counsel failed to interview and call witnesses who could establish his innocence.' 2 ' Schlup was procedurally barred from raising his constitutional Sixth Amendment right to counsel claim because of his failure to raise it on appeal in state court.
IV. ROADBLOCKS TO ACTUAL INNOCENCE CLAIMS
12 2 Schlup was convicted of the jailhouse murder of a fellow inmate.' 2 3 At trial, he relied heavily on a videotape showing him present in the lunchroom sixty-five seconds before guards received the distress call. 12 4 Therefore, Schlup argued that he could not have committed the murder and made it to the lunchroom in such a short period of time. 25 Prosecutors at trial presented evidence that the guards were delayed in making the distress call, thereby giving Schlup time to make it to the lunchroom after committing the murder. 1 26 Schlup's trial attorney failed to interview and present John Green as a trial witness. 27 Green would have testified that he made a distress call immediately following the murder.' 2 8
Ultimately, the Schiup Court relaxed the standard for a time-barred defendant to file a second or successive federal habeas petition with a claim to actual innocence. 29 Schiup requires that the petitioner must show that it is more likely than not that no reasonable jury would have found petitioner guilty beyond a reasonable doubt in light of the new evidence. 3 0 If the petitioner meets these criteria, then the merits of his constitutional claims may be heard. However, Schiup does not provide a mechanism for a petitioner's innocence claim to be heard. The Schiup standard assumes that if a defendant's other constitutional claims are resolved, then an acquittal would be certain. The court inquiry depends on the validity of Schlup's constitutional ineffectiveness of counsel claim-not his innocence claim: This is precisely why the Eleventh Circuit in Davis is hypocritical when asserting that Davis is procedurally barred under AEDPA (when bringing a substantive innocence claim).' 31 He previously brought that claim when he was unable to have the merits of the claim heard in his first federal habeas under Schlup. Schlup explicitly treats an actual innocence claim offered in connection with other constitutional error as procedural and not substantive. 33 
13 4 If a compelling claim to innocence that amounts to manifest injustice may overcome other procedural bars, then why not this one? As will be discussed, a convincing and persuasive claim to actual innocence is undeniably a constitutional claim.
13 5 It is questionable whether AEDPA codified Schlup. In that instance, section 2244(b)(2)(B)(i) would replace the Schlup standard. However, this position is flawed. AEDPA essentially adopts the previous standard from Sawyer.
13 6 Consequently, not only would a petitioner need to meet a burden in subsection (ii), but also in subsection (i). Thus, a petitioner would need both clear and convincing evidence that, but for constitutional error, no reasonable fact finder would have found the applicant guilty of an underlying offense (subsection ii), and the factual predicate for the claim could not have been discovered previously through the exercise of due diligence (subsection i). Therefore, the gateway to have 133. Id. at 314 ("Schlup's claim of innocence ... is procedural, rather than substantive. His constitutional claims are based not on his innocence, but rather on his contention that the ineffectiveness of his counsel and the withholding of evidence by the prosecution denied him the full panoply of protections afforded to criminal defendants by the Constitution." (citations omitted)).
134. procedurally barred constitutional claims heard in second or successive federal habeas corpus writs is arguably codified from Schlup in AEDPA.
However, it appears that the lack of a procedural error itself is a requirement to meet the conditions of section 2244. The Schlup standard is intended to overcome the obstacle of procedural errors. It is counterintuitive to consider AEDPA as having replaced the Schlup standard. Further, section 2244 does not, on its face, present itself as a mechanism for overcoming procedural error or time-barred petitions. The statute solely concerns "second or successive" petitions' 3 7 and is meant to promote finality and comity. 38 Accordingly, the Schlup standard makes sense as the appropriate standard for petitioners filing second or successive federal habeas petitions and facing procedural bars.
AEDPA, particularly section 2244(b)(2)(B)(i), might be such a bar faced by petitioners. If a defendant fails to timely present newly discovered evidence,' 39 but that evidence meets the Schlup standard,1 40 then the gateway is opened and the procedural bar overcome. In 2006, the Court in House v. Bell reiterated its holding in Schlup, stating that "prisoners asserting innocence as a gateway to defaulted claims must establish that, in light of new evidence, 'it is more likely than not that no reasonable juror would have found petitioner guilty beyond a reasonable 
V. THE UNITED STATES SUPREME COURT'S DECISION IN DAVIS
Many courts are steadfast when it comes to their blind faith in the judicial system and the belief that only constitutional error and mistakes of law result in wrongful convictions. Such trust is so strong that Troy Davis was never granted an evidentiary hearing for his post-conviction affidavits at any level. Each court opined that his likelihood of innocence was not strong enough to provide him an evidentiary hearing or The concurrence noted that no court had conducted a hearing to ascertain the reliability of the scores of supporting affidavits to determine if they met the requirement of "a truly persuasive demonstration of actual innocence.""' However, the district court may be bound by the restrictions of AEDPA, particularly section 2254(d)
The aim of AEDPA is to promote finality and preserve judicial resources by providing significant deference to lower court factual findings. 1 46 AEDPA limits the federal courts' power by only allowing courts to consider unreasonable applications of law or constitutional errors. 1 47 It purposely restricts the availability of the habeas remedy for petitioners who seek continued and further factual review when such facts have already been considered.
Davis presented considerable new evidence in his state motion for a new trial.' 4 ' The Georgia Supreme Court reviewed the evidence and made subjective judgments regarding its credibility. In determining whether Davis was entitled to a new trial, the Georgia Supreme Court applied the following legal standard: whether or not the new evidence is "so material that it would probably produce a different verdict."' 4 9 The Georgia Supreme Court made the subjective determination (based on a review of the affidavits and documents) that the new evidence did not 
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[Vol. 64:1279meet this standard. 50 The Georgia Supreme Court did not utilize an evidentiary hearing in making this determination. In a federal habeas petition filed by a defendant in custody pursuant to a state court decision, "a determination of a factual issue made by a State court shall be presumed to be correct" unless the petitioner rebuts the presumption of correctness "by clear and convincing evidence."' 5 1 The Court remanded the case to the district court to assess whether Davis meets the clear and convincing standard." 5 2 In his concurrence, Justice Stevens stated, "The substantial risk of putting an innocent man to death clearly provides an adequate justification for holding an evidentiary hearing."' 53 Justice Scalia denounced the notion that any claim based solely on actual innocence is constitutionally cognizable, stating that "[t]his Court has never held that the Constitution forbids the execution of a convicted defendant who has had a full and fair trial but is later able to convince a habeas court that he is 'actually' innocent." 154 The district court will now evaluate and make its own appraisal of Davis's new evidence and decide whether he meets the requisite standard. The inquiry remains: What remedy can the district court provide if it finds Davis's innocence claim persuasive?
VI. FROM FINALITY TO REALITY
Although the United States Supreme Court declined to affirmatively act on the merits of the Davis writ, the door is cracked for the district court to act. If the district court is clearly convinced that Davis is innocent, it must grant his writ. Under AEDPA, particularly section 2254(e)(1), in an original writ for habeas corpus, the factual findings of the state court are presumed correct unless the defendant rebuts that burden by clear and convincing evidence. The Georgia Supreme Court's factual findings led to its conclusion that Davis's innocence claim failed. We propose that if Davis can rebut these findings in the evidentiary hearing, the federal district court is not powerless to grant Davis's writ under section 2254(d)(1).
First, the district court may find that, pursuant to section 2254(d)(2) of AEDPA, the Georgia Supreme Court's decision was based on an unreasonable determination of facts because the state court failed to provide Davis with an evidentiary hearing despite volumes of new evidence. Second, to deny Davis a remedy in the face of a persuasive claim to innocence would constitute an unconstitutional suspension of the rem- edy of habeas corpus in violation of the Suspension Clause. 5 5 Third, the district court may find that the Georgia Supreme Court's decision was contrary to clearly established federal law, as determined by the United States Supreme Court. This is the standard required by section 2254(d)(1) of AEDPA, and it is the language that Justice Scalia believes will tie the hands of the federal courts and prevent them from acting on Davis's persuasive claim to innocence. 156 The question the courts struggle with is whether a claim to actual innocence is a constitutionally cognizable claim in and of itself. The answer is yes. The right to be free from wrongful execution pervades the justice system, the Constitution, and the supporting right upon which the whole of criminal law rests. The prohibition against executing the innocent is also found more definitively in the Eighth Amendment's right against cruel and unusual punishment.' 5 7 To execute a person with a compelling claim to innocence would also shock the conscience sufficiently to violate substantive due process.
158 Therefore, a freestanding innocence claim has independent constitutional significance on at least three different grounds, each of which is supportable and clearly established by the Constitution and the Supreme Court. Consequently, if the district court is convinced that Davis has a compelling claim to innocence, it is not restricted by section 2254(d)(1) of AEDPA. This is because the Georgia Supreme Court's finding violated clearly established federal law by sentencing an innocent person to death.
Until Davis, courts only dealt with this issue in hypothetical terms as in Herrera because they did not fathom that, absent constitutional error, a petitioner could be factually innocent. Nonetheless, at no time in a majority opinion has a court claimed that it would be constitutionally sound to execute an innocent human being.' 59 The majority opinion in Herrera stated arguendo that if a defendant did state a truly persuasive claim of actual innocence, then it would render his execution unconstitu-155. U.S. CONST. art. I, § 9, cl. 2. 158. In re Davis, 565 F.3d at 830 (Barkett, J., dissenting) (citing Herrera, 506 U.S. at 430 (Blackmun, J., dissenting)).
See In re
159. See In re Davis, 130 S. Ct. at 3 (Scalia, J., dissenting) (noting that the Court has "repeatedly" left unresolved the question of whether the Constitution forbids execution of a defendant who is "actually" innocent); Herrera, 506 U.S. at 427 (O'Connor, J., concurring) ("First is what the Court does not hold. Nowhere does the Court state that the Constitution permits the execution of an actually innocent person.").
tional.' 6° Herrera simply did not make a truly persuasive claim of actual innocence. The Court in Herrera stated as follows:
We may assume, for the sake of argument in deciding this case, that in a capital case a truly persuasive demonstration of "actual innocence" made after trial would render the execution of a defendant unconstitutional, and warrant federal habeas relief if there were no state avenue open to process such a claim. But because of the very disruptive effect that entertaining claims of actual innocence would have on the need for finality in capital cases, and the enormous burden that having to retry cases based on often stale evidence would place on the States, the threshold showing for such an assumed right would necessarily be extraordinarily high.' 6 '
The Herrera Court framed this issue as a hypothetical and went on to hold that in any event, the defendant's claim fell "far short of any such threshold."' 62 Justice Scalia regarded the issue of a freestanding claim to actual innocence that would meet the "extraordinarily high" threshold as "embarrassing."' 6 3 Additionally, by the language of his concurrence, Justice Scalia seemed doubtful that the Court would ever encounter the issue again." 6 The Court in Herrera stated that "[c]laims of actual innocence based on newly discovered evidence have never been held to state a ground for federal habeas relief absent an independent constitutional violation occurring in the underlying state criminal proceeding."' ' 6 5 Courts maintain that "the existence merely of newly discovered evidence relevant to the guilt of a state prisoner is not a ground for relief on federal habeas corpus."' 16 6 This reflects federal habeas courts limiting their role in ensuring that the Constitution is not violated and in correcting errors of fact. We must assume that this does not imply that the legislature and courts posit that an error of fact should not be judicially corrected, but rather that errors of fact will be naturally corrected if constitutional errors are remedied. However, there are large numbers of incarcerated innocent individuals. Moreover, the number of individuals who had constitutionally adequate trials and appeals in state court is undoubtedly also substantial. To assert otherwise defies logic.
Federal habeas courts give great deference to state courts' assess- 7° In fact, section 2254(e)(1) of AEDPA requires that a federal court presume that a state court factual finding is correct unless the petitioner can overcome that presumption by clear and convincing evidence.' 7 ' It is noteworthy that this section in no way prohibits federal courts from reviewing state court findings of fact, but places the bar very high for the petitioner to meet the requisite clear and convincing burden to overcome the state's presumption of correctness. AEDPA further provides that a state court factual determination must stand unless the federal court determines that the factual determination was "unreasonable."
17 2 "The judicial function is to carry out the expressed legislative will and not to improve on the statute."' 73 The legislative intent behind AEDPA was to prevent petitioners from having numerous "bite[s] of the apple."' 74 The Court in Herrera went as far as to speculate that "[flew rulings would be more disruptive of our federal system than to provide for federal habeas review of freestanding claims of actual innocence."' 7 5 But Rule 20.4(a) of the Supreme Court Rules states that writs of habeas corpus are "rarely granted" pursuant to the court's original habeas jurisdiction.' 7 6 In fact, freestanding claims of actual innocence on collateral attack are quite rare. Judge Friendly has stated that "the one thing almost never suggested on collateral attack is that the prisoner was innocent of the crime."' 77 Admittedly, petitioners currently have no motivation to claim actual innocence in a federal habeas petition except to unlock the gateway to another constitutional claim. It is well settled that upon habeas corpus the court will not weigh the evidence. 7 [Vol. 64:1279 are concerned with finality and reducing stress on the judicial system. Federal courts refuse to question state court factual findings or "relitigate state trials." '7 9 "Society's resources have been concentrated at that time and place in order to decide, within the limits of human fallibility, the question of guilt or innocence of one of its citizens."' 180 Nonetheless, such limitations on access to writs of habeas corpus and courts' concern with finality rest on the premise that the AEDPA provisions insulate petitioners from other constitutional error or that the AEDPA provisions provide state courts with freedom in factual decision making, hence protecting defendants from wrongful execution and Eighth Amendment constitutional violations. Evidently, AEDPA does not provide adequate safeguards-unless a state court's imposition of a death sentence (when a federal court is clearly convinced of the petitioner's innocence) is considered contrary to clearly established federal law pursuant to section 2254(d)(1). This analysis comports with both precedent and the legislative intent of that provision.
In Williams v. Taylor, the Supreme Court held that the "contrary to" language of § 2254(d)(1) would be satisfied should a state court reach a decision opposing a Supreme Court decision made on materially indistinguishable facts. 8 ' In Williams, the plurality stated as follows:
In sum, the statute directs federal courts to attend to every statecourt judgment with utmost care, but it does not require them to defer to the opinion of every reasonable state-court judge on the content of federal law. If, after carefully weighing all the reasons for accepting a state court's judgment, a federal court is convinced that a prisoner's custody-or, as in this case, his sentence of death-violates the Constitution, that independent judgment should prevail.' 82 Certainly, this makes sense, as the federal courts are in the best position to interpret federal law and the Constitution. In Davis, and in instances of freestanding claims of actual innocence, the assessment as to whether there has been a constitutional violation (specifically, of the Eighth Amendment or of substantive due process) necessarily involves a subjective assessment of facts indicating innocence. To some degree, it entails "second guessing" the state courts' evaluation of the facts. Nonetheless, such a re-evaluation is sometimes necessary to determine whether there has been a violation of the Eighth or Fourteenth Amendments at the state court level. Notably, should federal courts reassess Since the Georgia courts failed to provide Davis with an evidentiary hearing, the U.S. district court might also find that the Georgia Supreme Court's decision was based on an unreasonable determination of the facts pursuant to section 2254(d)(2). 8 3 Very little has been written about this section of AEDPA since its inception in 1996. Surely, given the nature and extent of Davis's new evidence, the failure of the state court to provide him with an evidentiary hearing can be deemed an unreasonable determination of the facts under section 2254(d)(2) of AEDPA. The Georgia Supreme Court made a determination regarding his life or death absent an evidentiary hearing with live testimony, despite extensive new evidence. This is an unreasonable determination of facts per AEDPA. This alone should be sufficient to provide the district court jurisdiction to grant the Davis writ.
Moreover, for the district court to fail to provide a remedy to Davis would result in a suspension of the writ of habeas corpus in violation of the Suspension Clause.' 84 The first question to answer is whether it is clearly established that it is unconstitutional to execute an innocent person. Under section 2254(d)(1) of AEDPA, if a federal court finds that a state court's decision was contrary to clearly established federal law as determined by the Supreme Court of the United States, then it may grant a petitioner's application for writ of habeas corpus. 19° It follows that, if it is clearly established by the Supreme Court that imposing the death penalty on an innocent person violates the Constitution, then a court that imposes the death penalty on a factually innocent person would be violating clearly established federal law. Further, if a federal court determines that a death-sentenced individual's habeas petition establishes his innocence, then the federal court may find that the state court violated clearly established federal law by sentencing an innocent person to death. Consequently, the federal court would have the power to grant the petitioner's writ of habeas corpus under section 2254(d)(1) because the petitioner is factually innocent. This article proposes that our Constitution and companion case law encompasses an inherent and fundamental right to freedom from wrongful execution. This right is not only clearly established, but pervades all aspects of criminal law and is the foundation upon which criminal law rests. Accordingly, in the event that the United States district court finds that Troy Davis meets the threshold requirements of innocence, then the Georgia Supreme Court made a decision "contrary to clearly established federal law" by sentencing an innocent person to death.
188. See id. at 663 ("Congress made the writ generally available in all cases where any person may be restrained of his or her liberty in violation of the constitution, or of any treaty or law of the United States." (internal quotation marks omitted)).
189. It does not, however, follow that every immoral and unfair action automatically violates the Constitution or will meet the "contrary to ... clearly established Federal law" requirement of AEDPA. The notion that the federal district court may find Davis's claim to innocence persuasive, yet find no legal mechanism to permit them to act on the merits on the claim, brings to mind the principle of legality. Nullum crimen sine lege, nulla poena sine lege (i.e., no crime without law, no punishment without law).
190. 28 U.S.C. § 2254(d)(1) (2006).
The central purpose of any system of criminal justice is to convict the guilty and free the innocent.' 9 ' In fact, our system of justice and Constitution is framed around this fundamental concept.' 9 2 The Sixth Amendment right to counsel protects the innocent from wrongful conviction, incarceration, and execution.' 93 The Sixth Amendment right to confrontation encourages truth finding to protect the innocent from wrongful conviction, incarceration, and execution. 94 The Fifth Amendment right against self-incrimination is tailored to protect the accused from making false confessions at the hands of police badgering and to protect the innocent from wrongful conviction, incarceration, and execution.' 95 The Fifth and Fourteenth Amendments' due process clauses guarantee that the accused will be free of procedural and substantive unfairness so that the innocent will be protected from wrongful conviction, incarceration, and execution. 1 96 Scholars and Justices alike observe that executing an innocent person would shock the conscience. 97 Society's most closely held principles of justice rest upon the protection of the innocent. The adversary and criminal justice system is premised on the doctrine that an individual is entitled to the presumption of innocence until proven guilty beyond a reasonable doubt.' 98 This is to protect the innocent.' 9 9 Reasonable doubt is an extraordinarily high standard; one of subjective, near certitude of guilt. 200 The justice system embraces such a high standard despite the commonly accepted notion that the vast majority of criminal defendants are factually guilty. In part, the reasonable doubt standard withstands the test of time because it is essential to maintain the faith of the community. 20 ' As stated in In re Winship, "the moral force of the criminal law [must] not be diluted by a standard of proof that leaves people in doubt whether innocent men are being condemned." 2 As such, should the moral force of the criminal law turn a blind eye to compelling claims of actual innocence, the fundamental confidence of the community in the judiciary is at risk. If not a single innocent man feels truly free from persecution and even execution, then there can be no true order or freedom. 0 3 Further, the reasonable doubt standard persists as the fundamental principle to protect the innocent, despite the inescapable reality that the standard will more likely acquit a number of guilty individuals than it will convict the innocent on deontological grounds. In other words, adherence to the standard is not outcomebased, but dependent on fundamental principles and values. 2 4 It is right because it is right. Similarly, it is fundamentally unjust and contrary to the morals of society to risk the execution of a potentially innocent human.
If a habeas petitioner presents evidence sufficient to indicate actual innocence, it would shock the conscience of the community, and arguably falls outside the category of "criminal law"; thus courts would be left without jurisdiction to punish the petitioner. The exact definition of "criminal law" has not been determined. Professor Hart defines criminal law as "a formal and solemn pronouncement of the moral condemnation of the community. 2°5 If "criminal" is defined as causing injury to society, and an individual is actually innocent of causing any injury to society, then the courts are without jurisdiction to impose penalty. Further, the imposition of pain requires justification. 20 6 The judiciary fails to legitimize the justice system when punishment is imposed with no moral justification. Bear in mind that defendants are punished in the name of citizens. 20 7 In a society that values individual liberty, the community demands that the punishment be fair, just, and moral. To ignore a clear and convincing claim of actual innocence pursuant to AEDPA in an original petition for writ of habeas corpus 208 or in a second or successive writ of habeas corpus 20 9-whether or not the actual innocence claim is attached to an independent constitutional claim-would undermine the respect of the community in the justice system and render any current safeguards a farce. A district court ruling in Davis that its hands are tied to act on a persuasive claim to actual innocence because such a claim is not constitutionally cognizable would be the first step in dismantling the elemental structure of the justice system. This is precisely because so much of the judicial system is explicitly founded on the concept that the innocent shall be protected from harm. To be free from wrongful execution is a fundamental right that is constitutionally clear, established, and expected.
VIII. EXECUTION OF A PERSON WITH A PERSUASIVE CLAIM TO INNOCENCE VIOLATES THE EIGHTH AMENDMENT
Although it is clear that the justice system is founded on the concept of protecting the innocent from wrongful conviction and execution, it provides clarity and efficiency to provide this fundamental right a home within the Constitution. The obvious residence for the right to be free from wrongful executions is the Eighth Amendment. The Eighth Amendment prohibits cruel and unusual punishment. 2° The full text of the Eighth Amendment reads: "Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted." '2 1 ' The Eighth Amendment was originally drafted to protect against torture and other barbaric methods of punishment. 2 12 However, the Amendment has been "interpreted in a flexible and dynamic manner" to reflect evolving standards of decency. 213 Assessment of these standards of decency involves a judgment of the public attitude with reference to a given sanction. Importantly, the penalty "must accord with 'the dignity of man,' which is the 'basic concept underlying the Eighth Amendment.'1, 2 14 We can hardly imagine a punishment more offensive to the dignity of man than wrongful execution of an innocent person.
The death penalty must not be imposed in an arbitrary or capricious manner or it violates the Eighth Amendment. 2 15 In making this determination, courts look to whether imposition of the death penalty will further the social goals of capital punishment. 16 In Gregg v. Georgia, when the Supreme Court of the United States found that the death penalty was not per se unconstitutional, the Court nonetheless required that the death penalty must meet certain social goals to be implemented. Those social goals are deterrence and retribution. 21 8 In Coker v. Georgia, a plurality of the Supreme Court found that imposition of the death penalty for the rape of an adult woman violated the Eighth Amendment. 219 It stated that, under Gregg, the death penalty is excessive punishment if it: (1) makes no measurable contribution to the acceptable social goals of the death penalty; or (2) is grossly disproportionate to the severity of the crime. 220 A punishment might fail the test on either prong. 22 ' "[A]ttention must be given to the public attitudes concerning a particular sentence-history and precedent, legislative attitudes, and the response of juries reflected in their sentencing decisions are to be consulted. 22 2 In Enmund v. Florida, the Supreme Court held that imposition of the death penalty for a defendant found guilty of vicarious felony murder violated the Eighth Amendment. 2 2 3 In making this finding, the Court focused on the moral culpability of the defendant: "As was said of the crime of rape in Coker, we have the abiding conviction that the death penalty, which is 'unique in its severity and irrevocability,' is an excessive penalty for the [vicarious felony murderer] who, as such, does not take human life."1 224 The majority stressed that the focus in death penalty cases must be on individual culpability. 225 Here, the petitioner was plainly less culpable than those who actually killed the victims.
226
In Atkins v. Virginia, the Supreme Court found that the execution of mentally retarded individuals violates the Eighth Amendment. 227 The Atkins majority questioned whether executing a mentally retarded individual would further the purposes of the death penalty. 2 28 It asked: (1) would it promote deterrence; and (2) would it affect the goal of retribution? 229 The majority reasoned that because mentally retarded persons have a diminished mental capacity, executing them would not measurably deter them from committing such offenses. 2 30 Therefore, the goal of deterrence would not be met by execution. 23 moral desert of the offender to justify punishment. 23 2 A mentally handicapped individual by nature has a diminished moral culpability; therefore, justification for execution is considerably reduced. 233 Thus, the majority concluded that the execution of mentally retarded offenders would not measurably further the deterrent or retributive purposes of the death penalty.
2 34 So, it would be "nothing more than the purposeless and needless imposition of pain and suffering. '235 Coker, Enmund, and Atkins illustrate that the Eighth Amendment prohibits purposeless and needless imposition of pain and suffering.
2 3 6 Plainly, the execution of an innocent person is purposeless and needless.
The Eighth Amendment prohibits other punishments that courts have found to be disproportionately "needless," "arbitrary," or "excessive." Roper v. Simmons prohibits the executions of juveniles under the age of eighteen years old, citing a lack of moral culpability. 237 Kennedy v. Louisiana prohibits the death penalty for the rape of a child because the punishment is excessive and disproportionate. 238 Furman v. Georgia declared capital punishment (as then administered) unconstitutional as applied in a racially discriminatory manner. 23 9 In Graham v. Florida, the Supreme Court will soon decide whether a life sentence for a non-homicide offense committed when a juvenile was thirteen-years-old violates the Eighth Amendment. 24° The common denominator with Eighth Amendment jurisprudence is individual moral culpability. The unavoidable conclusion is that it is a flagrant violation of the Eighth Amendment to execute an innocent person.
Even before the Eighth Amendment's call for an end to torture and barbaric punishments, civilization embodied the value of protecting the innocent from punishment. The Constitution has simply evolved in a manner that the right to be free from wrongful persecution has been specifically protected by safeguarding defendants' other freedoms and rights. Courts attempt to insulate the accused from wrongful conviction by protecting the accused's other basic rights. In other words, the legislature and judiciary have historically functioned under the perception (or misperception) that by shielding a defendant from constitutional errors at trial, or misapplication of law, a just and fair verdict will necessarily Determining whether a petitioner has a clear and convincing claim to innocence that rises to the level of a violation of clearly established federal law requires a subjective assessment of facts by a federal court. Courts must routinely interpret facts to follow the law. In McDaniel v. Brown, the Supreme Court stated that the Nevada district court's rejection of the defendant's insufficiency of evidence claim under the Jackson standard was not unreasonable under section 2254(d)(1) of AEDPA. 241 The Jackson standard of review for federal habeas claims is whether "upon the record evidence adduced at the trial no rational trier of fact could have found proof of guilt beyond a reasonable doubt. 2 42 This standard requires the court to make an assessment of the facts of the case. Countless other legal judgments entail judicial appraisals of facts. For example, to determine whether an identification procedure is reliable and therefore admissible, courts evaluate eyewitness visibility. 243 To determine potential Fourth Amendment violations or Fifth Amendment motions involving alleged police misconduct, courts assess witness credibility. To grant or deny motions for judgments of acquittal, courts balance and the weigh the facts. Unreasonable missteps on the part of the court on any of these subjective interpretations of facts may result in federal review. There is no sensible reason why claims of actual innocence should not be subject to federal review in the same manner.
IX. WRONGFUL EXECUTIONS AS VIOLATIONS OF SUBSTANTIVE DUE PROCESS
A claim of actual innocence cannot escape a fundamental fairness analysis. A freestanding actual innocence claim is a substantive due process claim, as opposed to a procedural due process claim, precisely because it is not attached to an independent constitutional error or other mistake of law. Indeed, it is substantive because the defendant may, in fact, be innocent despite the fact that nothing was procedurally wrong with the case. To execute a factually innocent person would destroy our concept of ordered liberty. Such is the heart of substantive due process. However, the court did analyze the innocence claim under the Fourteenth Amendment's guarantee of substantive due process.
2 4 6 The standard of review for a substantive due process challenge requires the aggrieved person to establish that the action "shocks the court's conscience. ' ' 24' The prisoner was incarcerated for seventy-five days but claimed his innocence. 24 8 The court indicated that this was potentially "conscience shocking," in violation of the Fourteenth Amendment:
Rather than an Eighth Amendment claim, we find that [the prisoner's] claim of being actually innocent of the disciplinary charge to be really a claim that he was denied substantive due process, i.e., that it is fundamentally unfair or conscience shocking that an innocent inmate should be made to suffer disciplinary custody for an infraction that he did not commit, a claim which we address below.
9
The court went on to deny said claim and found that its conscience was not shocked by the prisoner's seventy-five-day incarceration, despite accepting that the prisoner was in fact innocent of the offense. 25°E ven if a court found that a seventy-five day incarceration of an innocent person was less than conscience shocking, any rational court should find the execution of a factually innocent person conscience shocking. In fact, several Justices have stated just so. Justice Stevens stated in his concurrence in the recent In re Davis opinion that "it would be an atrocious violation of our Constitution and the principles upon which it is based to execute an innocent person." ' Consequently, even where a petitioner has a constitutionally and procedurally correct trial, but nevertheless has a compelling claim to factual innocence, it would be capricious and arbitrary to implement the death penalty, or any penalty. This is true because punishment would no longer retain moral or rational justification.
X. THE QUESTION OF INNOCENCE AND SECOND GUESSING
Petitioners filing federal habeas petitions and facing procedurals bars may present their innocence claims procedurally by opening the gateway under Schiup (in light of new evidence, it is more likely than not that no reasonable juror would have found petitioner guilty beyond a reasonable doubt). 25 5 In a second or successive federal habeas petition, petitioners may have their innocence claims heard substantively under section 2244(b)(2) of AEDPA, but must show by clear and convincing evidence that but for constitutional error no reasonable fact finder would have found petitioner guilty. 25 6 We assert that it would be constitutional error to sentence an innocent person to death. In an original habeas pursuant to section 2254, the federal court must find that the state court made a decision contrary to clearly established federal law, and show by clear and convincing evidence that the state court decision was in error.
2 57 Again, sentencing an innocent person to death would violate the Eighth Amendment and substantive due process, and constitute a decision contrary to federal law.
This article does not suggest that courts and judges should provide defendants the proverbial never-ending bites at the apple or fail to provide finality to criminal cases. Nor does it suggest that errors will never happen. It does suggest that when the consequence of those errors is the death of an innocence person, heightened care must be taken to avoid that consequence. Although this article suggests avenues in which defendants may open the gateway to file federal habeas petitions, the floodgates will not be opened. Defendants now have the burden of proof when filing writs of habeas corpus and maintain an exceedingly high standard of proof. Very few petitioners are able to secure new exculpatory evidence to meet the clear and convincing standard. 2 58 In any event, justice and equity demand that finality take its proper place when balanced against the interests of incarcerating and particularly executing the potentially innocent. 25 9 "[I]n appropriate cases, the principles of comity and finality that inform the concepts of cause and prejudice must yield to the imperative of correcting a fundamentally unjust incarceration. '26° To better protect the innocent from wrongful conviction and minimize federal review, the judiciary should expand and improve the procedural protections afforded an accused at trial. Thus, the freestanding actual innocence claim issue is raised. Is it fair to pose the issue as to what degree a court, jury, or any governmental body is certain of an individual's guilt or innocence? As established above, executing a factually innocent person violates the Eighth Amendment.
2 75 The question arises as to what-if any-level of governmental willfulness is required to activate Eighth Amendment protections. In this context, it is worth noting that we are discussing the knowing execution of an innocent person. In both In re Davis and Herrera, the issue before the Court was whether a compelling and convincing claim to actual innocence will state a ground for relief in a federal habeas corpus action, absent an independent constitutional claim. 76 Consequently, the courts ask whether or not a petitioner has grounds for relief even when the court is convinced and consequently aware that the petitioner may be innocent. Under AEDPA, the petitioner must show by clear and convincing evidence that the decision by the lower court was in error. 27 7 In essence, the federal court must be clearly convinced that the petitioner is innocent in order to grant the writ. Certainly, implementation of the If society is willing to accept death as a punishment, it must accept the subjective nature of the decision to implement the death penalty. It is firmly established that, at the trial level, one must be found guilty beyond a reasonable doubt. After the defendant has been found guilty, he is no longer cloaked with the presumption of innocence. Even if he is sentenced to die, a state court prisoner must prove his innocence by clear and convincing evidence in federal court before obtaining a new trial or evidentiary hearing pursuant to AEDPA. Given the finality of death and the sanctity of human life, we may question: if a court merely has sufficient doubts as to the guilt of a petitioner, does it not morally-if not legally-have a duty to inquire further or provide the petitioner with an evidentiary hearing? 27 8 XI. DEATH Is DIFFERENT Death is different. Dire consequences of factual error make it different, different because the death sentence is "unique in its severity and irrevocability." ' 27 9 A thorough analysis of the benefits and costs of capital punishment is beyond the scope of this article. As discussed, guilt and innocence is a subjective assessment with no foolproof method to gauge reliability or measure outcomes. Death is permanent. Death penalty cases cost seventy percent more than non-death penalty cases. 2 80 If Florida abolished the death penalty and instead instituted life without parole, it would save fifty-one million dollars per year. 2 8 ' Research shows that the costs associated with the death penalty divert resources from genuine crime control measures. 282 As discussed with Eighth Amendment death penalty jurisprudence, community support for the death penalty is an essential component for its constitutionality. 283 [Vol. 64:1279 death as punishment for the crime of murder. 2 84 Further, it is well documented that the death penalty continues to be implemented in a discriminatory manner. 28 . "Since 1977, the overwhelming majority of death row defendants have been executed for killing white victims," despite the fact that African-Americans comprise roughly half of all homicide victims. 286 Unless the conclusion is that a white person's life is more valuable than a black person's life, we must conclude capital punishment is discriminatory and arbitrary as applied. 87 A partial answer to all of these issues is to abolish the death penalty. The issue of finality, at least with respect to death cases, would be resolved. The valid and difficult struggle between finality and fair review on capital cases would be extinguished. The very real and poignant matter of the sanctity of human life, the risk of wrongful execution, and the dignity and civility of the justice system generally justifies critical reconsideration.
XII. CONCLUSION The district court that will hear Troy Davis's case on remand has already asked for briefing as to whether a freestanding claim to innocence has constitutional significance. 2 8 8 The court can find constitutional significance specifically in the Eighth Amendment and more broadly through substantive due process. The right against wrongful execution is a deep-seated and inherent precept upon which the entire justice system is built and premised.
Even if the district court chooses to honor the freestanding claim to innocence, Davis still faces the high threshold standard of clear and convincing evidence. The federal district court has the key to unlock the gate to save otherwise helpless defendants with colorable freestanding innocence claims. The gate, however, is not a floodgate. If federal courts do not find defendants' claims to be clear and convincing, defendants will not be entitled to hearings. In any event, if federal courts do suffer an increased burden and realize that there are many petitioners facing execution with unrecognized, convincing claims to innocence, then certainly the judiciary should rejoice in discovering the latent injustice. Should such claims not surface, then no one is worse for the change.
Troy Davis stands on the edge of a decision that could revolutionize habeas corpus jurisprudence and expose the true degree of wrongful convictions. Alternatively, the district court's decision could herald the onset of the dismantling of protections for the accused and the beginning of serious community uncertainty and lack of faith in the judicial system. Justice Scalia's view that no innocent person can be convicted under a cloak of fairness and constitutional perfection is contradicted by the mere numbers of wrongful convictions. It simply defies common sense to suggest that the judiciary does not and has not convicted and executed innocent persons who had fair and error free trials and appeals. Humans are imperfect, prone to mistakes and error. To err is human, to fail to admit error is sinful.
